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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the years in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.
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Respondent determ ned deficiencies of $28,113 and $32,450 in
petitioner's Federal incone taxes for fiscal years ending (FYE)
March 31, 1993 and 1996, respectively. The sole issue for
decision is whether, for FYE March 31, 1996, petitioner properly
deducted | osses on its covenants not to conpete. The decision on
the | oss deductions determ nes petitioner's entitlenment to a
deduction for a net operating |oss carryback to FYE March 31,
1993.

Sone of the facts have been stipulated and are so found.
The exhibits received into evidence are incorporated herein by
reference. At the tinme the petition in this case was fil ed,
petitioner's corporate offices were |ocated in Heber, Arizona.

Backgr ound

Petitioner operates as a conmmercial |ogging business in
northern Arizona. The viability of the |ogging industry depends
on the availability of harvestable tinber. To ensure an adequate
supply of tinber, petitioner began to purchase assets and ti nber
sal es contracts! fromits conpetitors.

I n Septenber 1987, petitioner |eased real property,
including a sawm ||, for logging activities from Parker Lunber

Conpany (Parker). The Parker |ease agreenent included a covenant

! For purposes of this opinion, a tinber sales contract is a
contract between a | andowner and a | oggi ng conpany which
establishes the right of the conmpany to harvest tinber on a
specified piece of |land, and what the conpany "was obligated to
do for that tinber."
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not to conpete for a period of 15 years. The parties allocated
$50, 000 of the contract price to the covenant.

In April 1991, petitioner purchased two tinber sales
contracts and sone equi pnment from Rei dhead Lunber Conpany
(Rei dhead). The Rei dhead sal es agreenent included a covenant not
to conpete for a period of 6 years. The parties allocated
$250, 000 of the contract price to the covenant.

In March 1993, petitioner purchased assets related to a
sawm | | operation in Payson, Arizona, including two tinber sales
contracts and sone equi pnent from Kai bab | ndustries (Kai bab).

The Kai bab purchase agreenent included a covenant not to conpete
for a period ending Septenber 1, 2000. The agreenent did not
make any specific allocations of the contract price. Petitioner,
however, filed a Form 8594, Asset Acquisition Statenent, with its
Federal inconme tax return for FYE March 31, 1994, which allocated
$200, 000 of the contract price to the covenant. Kaibab al so
filed a Form 8594, but allocated $0 of the contract price to the
covenant.

In 1993, the Mexican Spotted OM was added to the |ist of
endanger ed species protected under the Endangered Species Act, 16
U S. C secs. 1531-1543 (1994). 1In 1995, the United States
District Court for the District of Arizona issued a prohibitory
i njunction banni ng | ogging operations in northern Arizona and New

Mexico to protect the Mexican Spotted OM's habitat.



- 4 -

Prior to the listing of the Mexican Spotted OM, petitioner
operated three sawmIls in Arizona. At one point, there were
approximately 12 private sector mlls operating in Arizona. At
the tinme of trial, petitioner clained that it was the only
operating mll in Arizona, and that they were operating on a
"shoestring budget". Petitioner attributes the collapse of the
Arizona logging industry to the listing of the Mexican Spotted
OM as an endangered species and the issuance of the prohibitory
i njunction.

The primary sources of tinmber in northern Arizona are
controlled by the U S. Forest Service (USFS), which is vested
with specific regulatory powers. Since the injunction, the USFS
has effectively ceased issuing new tinber sales contracts. Since
the injunction was first issued in 1995 there has been
essentially no logging in Arizona. Wile the injunction, at
tinmes, has allowed for mniml |ogging, there have been no
changes in the USFS regul atory schene.

For FYE March 31, 1996, petitioner deducted $185,172 as the
conbi ned bal ance of the unanortized value of the three covenants
not to conpete. The deduction allowed a net operating |oss to be
carried back to FYE March 31, 1993, resulting in additional tax
savings in that year. Respondent disallowed the entire deduction

and the net operating | oss carryback.
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Di scussi on

Respondent's position is that petitioner is not justified in
taking | oss deductions relating to the unanortized bal ance of the
nonconpetition agreenents. Respondent believes that the
injunction issued by the U S. District Court of Arizona did not
interfere with the nonconpetition agreenents, and the correct tax
treatnent was to continue to ratably deduct the values of the
nonconpetition agreenents over their respective |ives.

Petitioner argues that the downturn in the |ocal |ogging
i ndustry, due to the Mexican Spotted OM's addition to the
endangered species |ist and the ensuing injunction issued by the
district court, nmakes the nonconpetition agreenents economcally
usel ess because of reasonably foreseeabl e econom ¢ changes due to
| egislative or regulatory action. Petitioner argues that it is
entitled to its | oss deductions in FYE March 31, 1996, and the
| oss carryback to FYE March 31, 1993, pursuant to section 167 and
its governing regulations. Specifically, petitioner cites
1.167(a)-9, Inconme Tax Regs., as authority for its deductions.

Respondent argues that section 1.167(a)-8, |Inconme Tax Regs.,
controls the outcone of this case. Respondent argues that
because petitioner alleges that the obsol escence in this case was
sudden, the penultimte sentence of 1.167(a)-9, |Incone Tax Regs.,

shifts the analysis to section 1.167(a)-8, Incone Tax Regs.

Basing his position on ABCO QI Corp. v. Conmm ssioner, T.C Meno.
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1990- 40, respondent argues that the requirenments of section
1.167(a)-8, Inconme Tax Regs., are not nmet under the facts of this
case.
Deductions are a matter of l|legislative grace. They are
allowable only if there is clear statutory authority providing

t her ef or . New Col onial lIce Co. v. Comm ssioner, 292 U S. 435,

440 (1934).

Cenerally, section 167(a) allows a taxpayer to take
depreci ati on deductions for property used in its trade or
busi ness. The term "property"” includes intangibles such as
covenants not to conpete, and the rules for the all owance of
anortization deductions for intangibles are set forth in section

1.167(a)-3, Incone Tax Regs.? Citizens & S. Corp. V.

Commi ssioner, 91 T.C 463, 479 (1988), affd. per curiam 919 F.2d

1492 (11th Cr. 1990). To conclude that an intangible asset is
anortizable it nmust have a determ nable value and a limted

useful life. Newar k Morni nqg Ledger Co. v. United States, 507

U S 546, 556 n.9 (1993). Because a covenant not to conpete is
an intangible asset wwth a limted useful life it may be

anorti zed over the course of its life. Warsaw Phot ographic

2 Sec. 197, Anortization of Goodwill and Certain other
| nt angi bl es, generally applies with respect to property acquired
after Aug. 10, 1993. See Omi bus Budget Reconciliation Act of
1993, Pub. L. 103-66, sec. 13261(g), 107 Stat. 540; see al so
Spencer v. Conmi ssioner, 110 T.C. 62, 87 n.30 (1998), affd.
wi t hout published opinion 194 F.3d 1324 (11th Cr. 1999).
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Associates, Inc. v. Comm ssioner, 84 T.C. 21, 48 (1985); ODell &

Co. v. Commi ssioner, 61 T.C 461, 467 (1974). Because each of

petitioner's covenants not to conpete was entered into prior to
the effective date of current section 197, we nust apply the | aw
as in effect for property acquired prior to August 11, 1993.
Section 1.167(a)-9, Income Tax Regs., provides that the
depreci ation all owance includes an all owance for "nornmal"
obsol escence. |If the taxpayer shows that the estimted useful
life previously used should be shortened by reason of
obsol escence greater than had been assuned in conputing the
useful life, a change to the new and shorter life wll be
permtted.
"Extraordi nary obsol escence” however, refers to the sudden
| oss or termnation of the useful ness of depreciable property
caused by sone unexpected and unforeseen external force.
Extraordi nary obsol escence results in either the shortening of
previously determ ned useful life if the obsol escence occurs over
a period greater than 1 taxable year, or in a loss if the useful
life is conpletely and suddenly termnated within 1 taxable year.

Coors Porcelain Co. v. Conmm ssioner, 52 T.C. 682, 689-692 (1969),

affd. 429 F.2d 1 (10th Cr. 1970); sec. 1.167(a)-8, -9, Incone
Tax Regs.
Section 1.167(a)-9, Inconme Tax Regs., applies in situations

where a taxpayer seeks to shorten the useful life of an
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anortizabl e asset due to any of a variety of factors including
"l egislative or regulatory action." The regulation is
controlling only when assets becone obsol ete over a period of
time greater than 1 year. 1d. Assumng that petitioner's
nonconpetition agreenents becane obsolete as a result of a
"sudden" event, the 1995 prohibitory injunction, the Court nust
| ook el sewhere for guidance.

When an anortizabl e asset becones obsolete within 1 taxable
year, a taxpayer may be entitled to a | oss deduction. Keller

Street Dev. Co. v. Comm ssioner, 323 F.2d 166, 171 (9th G

1963), affg. in part, and revg. in part 37 T.C. 559 (1961); Mise

v. Burnet, 52 F.2d 1071 (9th Gr. 1931); Coors Porcelain Co. V.

Conmmi ssi oner, supra at 692. The appropriate statutory provision

for the allowance of a | oss deduction for extraordinary

obsol escence of a depreciable asset occurring wwthin 1 year is
section 165(a). See sec. 1.165-1, Inconme Tax Regs. Generally,
section 1.167(a)-8, Inconme Tax Regs., provides the rules
governing the recognition, amunt, and basis for gain or |oss
resulting fromthe sudden term nation of the useful ness of

depreci abl e assets. Coors Porcelain Co. v. Conm ssioner, supra

at 692; secs. 1.165-2(c) and 1.167(a)-8(a), -9, Incone Tax Regs.
Section 165(a) allows a deduction for any |oss sustained
during the taxable year and not conpensated for by insurance or

ot herwi se. To be allowable as a deduction under section 165(a),
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a | oss nust be evidenced by a cl osed and conpl eted transacti on,
fixed by identifiable events, and actually sustained during the

taxabl e year. Echols v. Comm ssioner, 950 F.2d 209, 211 (5th

Cr. 1991), affg. per curiam935 F.2d 703 (1991), revg. and
remanding 93 T.C. 553 (1989); sec. 1.165-1(b), (d)(1), Incone Tax
Regs. Substance and not nere formshall govern in determning a

deductible |l oss. See Cottage Sav. Association v. Conm ssioner,

499 U. S. 554, 567-568 (1991); Boehmv. Conm ssioner, 326 U S.

287, 292 (1945).

Section 165(g) allows as a deduction any | oss sustai ned
during a single taxable year fromany security which has becone
wort hl ess during that year. For other assets, section 1.167(a)-
8, Incone Tax Regs., typically requires that the asset be
"retired". Taxpayers, however, are entitled to a | oss deduction
for assets which are not securities that have not been "retired"
but have become worthless during the tax year in question.

Echols v. Conmmi ssioner, 950 F.2d 209, 211 (5th Gr. 1991).

Taxpayers are entitled to | oss deductions for depreciable
i ntangi bl e assets such as |icenses and nonconpetition agreenents.

See Estate of Wod v. Conmmi ssioner, 823 F.2d 1553 (9th Gr.

1987), affg. T.C. Meno. 1985-517; Oak Harbor Freight Lines, Inc.

v. Comm ssioner, T.C Meno. 1999-291. Taxpayers are entitled to

take | oss deductions under section 165 "not only for assets that

t he taxpayer has abandoned, with or w thout their having becone
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wort hl ess, but also for assets that have becone worthless, with

or without having been abandoned."” Echols v. Conm ssioner, supra

at 211 n. 1.
Whet her the nonconpetition agreenments becane worthl ess

during FYE March 31, 1996, is a question of fact. See Boehm v.

Commi ssi oner, supra at 293. The general requirenent that | osses
be deducted in the year in which they are sustained calls for a

practical, not a legal, test. See Lucas v. Am Code Co., 280

U S. 445, 449 (1930). In Echols v. Conm ssioner, supra at 213,

the court stated:

the test for worthlessness is a conbination of

subj ective and objective indicia: a subjective

determ nation by the taxpayer of the fact and the year
of worthlessness to him and the existence of objective
factors reflecting conpleted transaction(s) and
identifiable event(s) in the year in question--not
limted, however, to transactions and events that rise
to the level of divestiture of title or |egal
abandonnent .

See also Mddleton v. Conmi ssioner, 77 T.C 310, 322 (1981)

(there is no requirenent that a taxpayer relinquish title in
order to establish a loss if such loss is reasonably certain in
fact and ascertainable in anmount), affd. per curiam 693 F.2d 124
(12th Gr. 1982).

To determ ne whether a taxpayer is eligible for a | oss
deduction pursuant to section 1.165-1(d)(1), Income Tax Regs.,
the focus of this Court's analysis nust be on objective events

confirmng the taxpayer's subjective determ nation that the asset
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was in fact worthless in the year the | osses were cl ai ned.

Echol s v. Commi ssioner, supra at 212-213.

Cl osed and conpleted transactions and identifiable events
are not limted to divestitures of title or abandonnent, the
t axpayer need not be a "party" to the events or transactions, and
the events or transactions need not directly involve the asset in
guestion. 1d. at 213. The requirenent of worthlessness is a "de
mnims rule that the taxpayer does not have to prove that a
gi ven asset is absolutely, positively w thout any val ue

what soever." Echols v. Conm ssioner, 935 F.2d 703, 708 n.2 (5th

Cr. 1991), revg. and remanding 93 T.C 553 (1989). A taxpayer
must make a reasonabl e showi ng that the asset was in fact
valueless to himat the tine selected by the taxpayer--not that
its fair market value necessarily fell to or below zero in that
year. 1d. at 708.

We decide this case without regard to the burden of proof.
Accordingly, we need not decide whether section 7491(a)(1l) is

applicable in this case. See Hi gbee v. Comm ssioner, 116 T.C.

438 (2001).

Respondent' s position appears to be that no objective
factors reflect conpleted transactions and identifiable events
that establish worthl essness of the covenants not to conpete in

FYE March 31, 1996. The Court di sagrees.
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In AAJ. Indus., Inc. v. United States, 503 F.2d 660, 670

(9th Cr. 1974), the court concluded that "the subjective
judgnent of the taxpayer * * * as to whether the business assets
[of the taxpayer] will in the future have value is entitled to
great weight and a court is not justified in substituting its
busi ness judgnment for a reasonable, well-founded judgnent of the
t axpayer."

The first prong of the worthl essness test requires that the
Court determ ne whet her the taxpayer nade a subjective
determ nation that the asset in question was worthless in the tax
year in question. 1d.

The 1993 addition of the Mexican Spotted OM to the
endanger ed species |ist created circunstances which nade the
continuation of logging in northern Arizona economcally
unfeasi ble. Wen the district court issued its 1995 injunction,
petitioner determ ned that no additional tinber sales contracts
woul d be issued. Consequently, petitioner concluded that the
injunction had effectively elimnated conpetition in the Arizona
| oggi ng industry. Once the injunction took effect, Arizona's
timber supply was essentially cut off. Wthout an adequate
supply of tinber, the Arizona |ogging industry coll apsed.

Once petitioner concluded that conpetition and supply had
been judicially elimnated, it determned that its covenants not

to conpete were worthless. It is the practical worthl essness of
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t he covenants and not the bare possibility of what m ght happen
in the uncertain future that is the inportant factor. Lucas v.

Ameri can Code Co., supra; Henley v. United States, 184 C. d.

315, 396 F.2d 956, 962 (1968). The tax laws do not require a

t axpayer to be an incorrigible optimst. United States v. S.S.

Wiite Dental Manufacturing Co., 274 U.S. 398, 403 (1927).

For the tax year of the injunction, petitioner's corporate
tax return for FYE March 31, 1996, reflected this subjective
determ nation by reporting the unanortized anounts as a | oss.
The Court is satisfied that petitioner nade the subjective
determ nation that its covenants not to conpete were worthless in
FYE March 31, 1996, and that it no | onger assigned any value to
t hem

The second prong of the worthl essness test requires
t axpayers to show a closed and conpl eted transacti on and an
identifiable event evidencing the destruction of an asset's
val ue. Assets may not be considered worthl ess, even when they
have no liquidated value, if there is a reasonabl e hope and
expectation that they wll beconme valuable in the future. See

Lawson v. Conm ssioner, 42 B.T.A 1103, 1108 (1940). But, "such

hope and expectation may be forecl osed by the happeni ng of
certain events such as the bankruptcy, cessation from doing
busi ness, or liquidation of the corporation, or the appointnent

of a receiver for it." Mrton v. Conm ssioner, 38 B.T. A 1270,
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1278 (1938), affd. 112 F.2d 320 (7th Cr. 1940). These events
are considered identifiable because they woul d be known by
everyone interested in the business of the corporation. The
essential elenent for tax purposes is that a particul ar event
destroyed the potential value of the asset. 1d.

In 1995, as a result of the Mexican Spotted OM's addition
to the endangered species list, the U S. D strict Court of
Arizona issued a prohibitory injunction banning | ogging in areas
serving as the ow's habitat. Once the injunction was issued,
there were no additional tinber sales contracts to conpete for
and | oggi ng conpani es were unable to continue work on their
exi sting contracts. In 1995, there was no reasonabl e hope or
expectation that the injunction on |logging would be lifted within
t he period remaining on the nonconpetition agreenents because
there was no reason to assune that the ow would be renoved from
t he endangered species |ist.

It was objectively reasonable to assune that petitioner's
covenants not to conpete were worthl ess because the ban on
| oggi ng, which included the geographical areas covered by the
nonconpetition agreenents, nmade it legally inpossible for any of
the covenantees to conpete. As a result, Reidhead, Parker, and
Kai bab were unable to reenter the |ogging industry because no new

| oggi ng contracts were being issued. The functional elimnation
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of Arizona's logging industry rendered worthl ess nost industry
specific intangi bl e assets.

After the issuance of the injunction, petitioner was unable
to derive any benefit fromthe covenants not to conpete. No
out side party woul d have purchased the nonconpetition agreenents
or assigned any value to the covenants on the purchase of
petitioner's assets. Any renaining value of the nonconpetition
agreenents term nated upon the issuance of the prohibitory
injunction. The injunction served as a death knell to any
i ndi vi dual or conpany seeking to enter or reenter the Arizona
| oggi ng industry. Furthernore, respondent offered no evidence to
show t hat the covenants not to conpete retained any value. 1In
short, the covenants were not worth a hoot.

Because the injunction issued by the district court was
effective in 1995, petitioner actually sustained | osses on its

covenants not to conpete in 1995 See Corra Resources, Ltd. v.

Conm ssioner, 945 F.2d 224 (7th Gr. 1991) (loss realized in the

year in which mneral |ease expired), affg. T.C. Meno 1990-133;

George Freitas Dairy, Inc. v. United States, 582 F.2d 500 (9th

Cir. 1978) (mlk processors' acceptance of producers
cancel lation of m |k production contract was the identifiable
event).

The Court is satisfied that the issuance of the injunction

serves as a sufficient identifiable event, in FYE March 31, 1996,
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to satisfy the objective portion of the worthl essness test.
Thus, the Court finds that sufficient factors objectively support
the worthl essness of petitioner's covenants not to conpete. See

Gak Harbor Freight Lines, Inc. v. Conm ssioner, supra (An act of

Congress rendered notor carrier authorities worthless because al
rights associated with the authorities were elimnated). As a
result, the Court finds that all three of petitioner's covenants
not to conpete becane worthless on the date the prohibitory

i njunction was issued.

Respondent argues that ABCO G| Corp. v. Comm ssioner, T.C

Meno. 1990-40, controls the outcone of this case. In ABCO Q|
Corp., the taxpayer purchased sonme of a conpetitor's assets.

And, in a related but separate agreenent, the taxpayer entered
into individual 5-year nonconpetition agreenents with three of
the conpetitor's shareholders. Two of the three covenantees died
before the end of the 5-year nonconpetition period. The taxpayer
deducted the anounts it still owed to the deceased covenant ees.
The taxpayer argued that the nonconpetition agreenents becane
wort hl ess and that the deduction should be all owed pursuant to
section 1.167(a)-8(a)(3), Inconme Tax Regs. The Court in ABCO Q|
Corp. held that the death of the covenantees did not make the
covenants worthl ess; rather, the covenantees' "deaths extended
forever the duration of nonconpetition." 1d. Respondent argues

that ABCO Ol Corp. controls the decision in this case because of




- 17 -
its factual simlarities and because the result in this case
depends on the law as it pertains to section 1.167(a)-8(a)(3),
I ncone Tax Regs. Respondent's argunent is flawed on both
accounts.

The facts in ABCO G| Corp. are distinguishable fromthose

here. Respondent's position seens to be that the death of the

covenantees in ABCO QI Corp. is analogous to the district

court's injunction in this case. Respondent argues that because
petitioner and the three covenantees were still contractually
bound by the agreenents the covenants retained their current

values. In ABCO Q1| Corp., the taxpayer continued to nake

paynments on the nonconpetition agreenents to the deceased
covenantees for nore than 4 years after their deaths. Thus, it

was logical for the Court in ABCO G| Corp. to conclude that the

covenants were not worthl ess because no subjective determ nation
of worthl essness was nmade by the taxpayer during the taxable year
in issue.

In this case, the prohibitory injunction rendered
petitioner's nonconpetition agreenents worthless. |In FYE March
31, 1996, petitioner was cognizant of its |osses and pronptly
reported the |l osses on its corporate tax return. The facts in

ABCO Ol Corp. bear on a situation different fromthe one

presented here, and as a result, the Court's holding in ABCO Q|

Corp. is inapposite to the present case.



- 18 -

For the reasons discussed above, the Court holds that
petitioner's recognition of the loss on its covenants not to
conpete in FYE March 31, 1996, was proper

Mbdi fication of Form 8594

Petitioner, at trial and in its trial menmorandum posits
that it incorrectly allocated $200,000 to the covenant not to
conpete in the Kaibab Agreenent. Petitioner's position is that
"the anount allocated by the taxpayer to the nonconpete agreenent
shoul d be allocated to the tinber contracts acquired from
Kai bab." "That is what we should have done, you know. "
Petitioner was apparently unaware, when it filed its Form 8594
for the Kai bab agreenent, that Kaibab did not allocate any of the
contract price to the nonconpete agreenent.

It is unclear whether petitioner now seeks to nodify its
position as to its original allocation. Regardless of whether
petitioner seeks to advance this argunment, it is clear that
petitioner did not present this as an argunent in the
alternative.

Assuming it now wi shes to allocate $0 to the covenant,
petitioner nmust satisfy this Court that provisions of the
I nt ernal Revenue Code, the Tax Court Rules of Practice and
Procedure, or case law allow for such a nodification. Respondent

contends that this Court nust apply the rule in Conm ssioner v.
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Dani el son, 378 F.2d 771 (3d Cr. 1967), vacating and remandi ng 44
T.C. 549 (1965).

I n Dani el son, the Court of Appeals for the Third Crcuit
held that a party to a contract allocating part of the purchase
price to a covenant not to conpete can nodify that agreenent only
by offering evidence that would be adm ssible in an action
between the parties to alter the agreenent or to showits

unenforceability. In Throndson v. Conm ssioner, 457 F.2d 1022,

1025 (9th Gr. 1972), affg. Schmtz v. Conm ssioner, 51 T.C. 306

(1968), the Court of Appeals for the Nnth Grcuit did not decide
whet her the Dani el son rul e applied because there was no bi ndi ng
contract, which is required to apply the Dani el son rule.
Therefore, we do not apply it in cases appeal able to the Court of

Appeals for the Ninth Grcuit. See Anderson v. Conm ssioner, 92

T.C 138, 171 (1989). Furthernore, the Danielson rul e does not
apply in this case because the parties to the Kai bab agreenent
did not specifically allocate any part of the purchase price to

t he covenant not to conpete. See Canpbell v. United States, 228

Ct. d. 661, 661 F.2d 209, 217-218 (1981).

A taxpayer who files a Form 8594 and foll ows the proper
procedure for reporting the value of an asset pursuant to a
purchase agreenent nust follow certain requirenents to show an
i ncrease or decrease in the allocated value of the asset. Sec.

1.1060-1T(h)(2), Tenporary Income Tax Regs., 53 Fed. Reg. 27042
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(July 18, 1988). The taxpayer is required to file a new Form
8594 in the tax year that such nodification is properly taken
into account. 1d. Petitioner presented no evidence to show that
a new Form 8594, or anything substantially simlar, was filed to
reflect the desired changes in the allocation val ue.
Petitioner's reasons for failure to file a new Form 8594 are
uncl ear .

Wt hout a new Form 8594 or any other |egal or factual
justification allowing a nodification, we see no reason to
all ocate $0 to the Kai bab covenant not to conpete. See Hosp.

Corp. of Am v. Comm ssioner, T.C. Menp. 1996-559. Petiti oner,

therefore, is not entitled to change the value it allocated to
t he Kai bab covenant not to conpete.

As a result, the Court holds that petitioner is entitled to
recogni ze the losses on its covenants not to conpete for FYE
March 31, 1996, and to its deduction for a net operating | oss
carryback for FYE March 31, 1993.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for petitioner.




